The EU Charter of Fundamental

Rights before national courts and
non-judicial human rights bodies

The Charter of Fundamental Rights of the European Union (Charter), the EU’s human rights bill, expresses the
values at the heart of the Union which all Member States have pledged to uphold. Although a new instrument, it
is gaining in use and prominence. As the Charter approaches its fifth anniversary as a binding document in
December 2014, it is timely to explore its impact. Much is already known about how the Charter works at the
level of the EU. Indeed, the Charter primarily addresses the EU, including its institutions and bodies. However,
there is more to the Charter, namely its use at national level. The Charter binds the EU Member States and
thereby all its authorities at various levels of governance, including regions or municipalities when they are
acting in the scope of EU law. One indicator of how the Charter penetrates national legal systems is its use in
national court rooms. For the first time, the FRA Annual report looks at national court judgments and the use of
the Charter by national bodies with a human rights remit such as national human rights institutions, equality
bodies and Ombudsperson institutions, thereby throwing light on a lesser-known side of the Charter’s life.

The Charter of Fundamental Rights of the European
Union (Charter) is cited across EU legislative and admin-
istrative acts, European Parliament petitions and
European Ombudsman cases. Similarly, it is carving an
ever deeper imprint into jurisprudence, with a steady
rise in mentions of its provisions by the Court of Justice
of the European Union (CJEU). The number of decisions
in which the CJEU (in all its formations: Court of Justice,
General Court and Civil Service Tribunal) quotes the
Charter in its reasoning, for example, more than quad-
rupled in three years to 114 decisions in 2013
from 27 in 2010 (some 7 % of the total number of deci-
sions in 2013 as opposed to 2 % in 2010, see Figure 0.1),’
whereas the general number of CJEU decisions in the
same time increased only from 1,152 in 2010 to
1,587 in 2013 - 3 rise in three years of almost 38 %. In
2013 alone, the (JEU referenced the Charter more often
than in the nine years from the Charter’s proclamation
in late 2000 to the end of 2009, when it became legally
binding with the entry into force of the Lisbon Treaty.

The CJEU’s increasing number of citations makes the
Charter relevant in practice, as demonstrated by the
greater interest from national courts which can refer
cases to the CJEU. Such requests for preliminary rulings
by national courts invoking the Charter increased from

18 in 2010 to 27 in 20112 and reached 41 in 2012. In 2013,
9 % of the cases that national courts referred to the
CJEU (41 of them) cited the Charter3 Figure 0.2 shows
the rise in such references over the years and the
Charter title that the courts referenced.

Figure o.1: Number of decisions in which the CJEU
references the Charter in
its reasoning, 2010-2013
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Figure o0.2: Total number of requests for preliminary rulings in which national courts mention the Charter,
by Charter title, 2010-2013
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Note: This chart excludes cases concerned with Title Vil (general provisions) of the Charter.
Source: European Commission (2014), 2013 report on the application of the EU Charter of Fundamental Rights, p. 8

Figure 0.3: Number of requests for preliminary rulings in which national courts mention the Charter,
by EU Member State, 2010-2013
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Note: Croatia is included as from the date it joined the EU, 1July 2013.
Source: Data available with the European Commission

Figure 0.4: Requests for preliminary rulings: total number and number referring to the Charter,
by EU Member State, 2013
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When looking at the EU Member States’ courts and how
often they refer to the Charter when approaching the
CJEU for a preliminary ruling, no overall trend appears.
As shown in Figure 0.3, Austria shows a definite rise in
Charter-related requests, but most Member States do
not display such a clear-cut trend (e.q. Belgium, Bulgaria,
Ireland and Italy). Some Member States’ courts have
yet to make a single reference to the Charter in their
requests for preliminary rulings by the CJEU since the
Charter entered into force. Besides Croatia, which joined
the EU only inJuly 2013, this applies to Cyprus, Denmark,
Hungary and Slovenia.

However, national courts also use the Charter beyond
requests to the CJEU for preliminary rulings. Indeed, only
a fraction of cases in which national courts refer to the
Charter reach the CJEU. The Charter is regularly used in
national courtrooms. Nevertheless, so far the attention
has been focused on the EU institutions’ Charter use, for
instance before the CJEU.4 Less light has been thrown
on how national courts use the Charter.s

Given that EU law is mainly implemented at national level
through national institutions, the national judiciary’s use
of the Charter is an important facet to examine. Every
judge at national level serves two masters, the national
and EU systems, and has hence to apply - where appro-
priate - EU law, including the Charter. In fact, national
courts began using the Charter before it became legally
binding. In some of these cases, they even used the
Charter to prevent the application of contradictory
national norms.¢ It thus appears timely and important
to take up the Council of the European Union’s recent
call and follow the Charter’s use in national courtrooms.

“The Council considers it important to follow developments
in evolving case-law and notes the Fundamental Rights
Agency’s work in publishing regular updates in this regard.”
Council of the European Union (2013), Council conclusions on

fundamental rights and rule of law and on the Commission 2012

Report on the Application of the Charter of Fundamental Rights

of the European Union, Justice and Home Affairs Council meeting
Luxembourg, 6 and 7 June 2013, Point 2, available at: www.consilium.
europa.eu/uedocs/cms_Data/docs/pressdata/en/jha/137404.pdf

To examine national developments, FRA asked its
Franet contractors to provide key information across
the 28 EU Member States on national case law refer-
ring to the Charter. More specifically, FRA requested
information on up to five national judgments, preferably
from the highest courts, including constitutional courts,
supreme courts and the highest administrative courts
which used the Charter in their reasoning.

For Belgium, Bulgaria, Slovenia and Sweden, Franet
experts did not identify any judgments satisfying this
request. For the other Member States, FRA received
information on 70 judgments altogether, 50 of which
were delivered by a high court. Since the national
experts were asked to identify the five most relevant

judgments and in many Member States fewer than
five were found, this set of judgments probably rep-
resents a good proportion of the most relevant 2013
Charter references made before the 28 EU Member
States’ national courts. Nevertheless, the sample is still
limited, since references to the Charter before lower
courts will often not be traceable because these sorts
of decisions are not public and courts’ registers do not
mark Charter references.

Very often, the national court only reports that parties
referred to the Charter but does not picking up the
Charter in its own legal arguments. In Belgium, for
instance, the Constitutional Courtin 2013 handed down
judgments referring to Article 47, Article 18 and Articles
20, 21, 26 and 34 of the Charter without relying on these
provisions in its own reasoning.” The 70 judgments that
were included in the sample did not contain such refer-
ences to the Charter.

The Charter’s ‘national life” also unfolds outside the
courtroom before other bodies with a human rights
remit, such as national human rights institutions
(NHRIs), equality bodies and Ombudsperson institu-
tions. Therefore, this chapter offers some additional
information on the use of the Charter outside court-
rooms in the Section on ‘How non-judicial bodies at
national level use the Charter”.

How national courts deploy
the Charter

The most relevant policy fields

Of the relevant judgments that national courts handed
down in 2013, the most prevalent substantive areas
were on asylum and immigration. Out of the 70 judg-
ments analysed for the year 2013, the largest group,
namely 14 judgments, concerned these two fields.
Other prominent areas for the year were tax law
(nine judgments) and consumer protection (six judg-
ments). There were also four judgments in each of the
following fields: employment, social security, expro-
priation/compensation and administrative procedures.
These findings are similar to those of 2012, when FRA
looked into 240 national judgments by 15 EU Member
States’ courts and found that half dealt with asylum
and immigration issues.® Asylum and immigration
unsurprisingly comprise the lion’s share of rulings,
because they are defined principally by EU secondary
law and are highly sensitive from a fundamental rights
point of view.

The patterns of reference to the Charter differ between
national and CJEU judgments. For the (JEU, 114 decisions
referred to the Charter in 2013;° in contrast to national
courts, these judgments dealt principally with the EU
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Figure o.5: Charter-related judgments, national or CJEU, by policy area (%)
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Common Foreign and Security Policy, as well as with
competition policies. The EU plays a strong role in both
these fields, with competition policy a prime example
of an area in which the EU is also entrusted with
implementation. Other very prominent areas - again,
similar to the situation before national courts -included
employment (particularly employment at EU institu-
tions), and asylum and immigration.

Charter rights that receive most
prominent use

The right to an effective remedy and a fair trial
(Article 47) was the Charter right most frequently
referred to in national courtrooms. Indeed, this right
and the right to good administration (Article 41)
together accounted for almost a quarter (23 %) of all the
national references analysed. The Charter’s horizontal
provisions on its application and scope (Articles 51
and 52) represent almost another quarter (22 %) of the
national judgments. The right to privacy and family life
(Article 7), the rights of the child (Article 24) and the
right to non-discrimination (Article 21) were referred to
in one in five of the cases (19 %) analysed. Additionally,
25 of the remaining Charter articles received one
or two references.

In the national judgments analysed, 22 Charter articles
received no mention at all. These concern some rights
not easily compromised by EU law, including the right
to life (Article 2), the right to the integrity of the person
(Article 3) and the prohibition of slavery and forced
labour (Article 5). Others left unmentioned concern
rights that are especially relevant to policy fields where
the EU’s competence is limited, such as the right to
marry and found a family (Article 9), the freedom of
arts and science (Article 13) or the right to education
(Article 14). Itis also not surprising that national courts

24

failed to refer to rights that address the EU level, such
as the right to access to documents (Article 42), related
to the European Ombudsman (Article 43), the right to
petition (Article 44), or diplomatic and consular pro-
tection (Article 46). An easy explanation does not,
however, suggest itself for the entire picture. Of the
12 rights listed under the Charter’s ‘solidarity’ title, for
instance, the national judgments analysed made no
mention of eight.

When comparing the 2013 national court decisions
analysed with the 114 CJEU decisions that refer to the
Charter, both differences and similarities emerge. The
right to an effective remedy and a fair trial is used most
often, at both the EU and national levels. The right to
good administration comes second, again in both CJEU
and national court references. Finally, both the CJEU
and national courts give the right to non-discrimination
similar importance. However, these 2013 judgments
also reveal differences. Close to 10 % of the national
judgments analysed referred to the rights of the child,
but the CJEU share is much smaller: it mentioned
Article 24 in just three of its 114 Charter-related deci-
sions. The right to private and family life (Article 7)
also features more prominently in the national cases
analysed than in the CJEU’s 2013 decisions. In contrast,
the CJEU refers more often to the right to property
(Article 17) and the freedom to conduct a business
(Article 16). With regard to the horizontal provisions in
Title VII of the Charter, national courts often referred
to the Charter’s field of application (Article 51). The
CJEU invoked this article less often, preferring instead
to refer to the scope and interpretation of rights and
principles (Article 52). This reflects the nature of the
articles. Article 51 incorporates EU Member States as
Charter addressees, whereas the Charter’s interpre-
tation (Article 52) falls as a core task to the CJEU as
interpreter of EU primary law.
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Figure 0.6: References to Charter articles in national court and CJEU decisions, by article (% of total Charter
references in decisions analysed)
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The reach of the Charter and the scope
of EU law

National procedural laws differ substantially on
the degree to which the arguments put forward
by the parties determine the scope of the proceed-
ings. Consequently, whether or not a Court can raise
a ‘Charter argument’ independently (ex officio) dif-
fers from state to state. In 2013, out of the 70 cases
examined, 31included an earlier invocation by parties.
In a further 33 cases, the adjudicating Court raised the
Charter as a legal argument in its reasoning without
the parties having done so." Thus, the Charter enters
national courtrooms not only by the initiative of the
parties but also through the national courts, which
themselves often invoke the Charter as a legal source.

Since the Charter addresses the EU Member States
“only when they are implementing Union law”
(Article 51), one critical argument for a national court
to refer to the Charter would seem to be that EU law
applies to the case at hand. Although this holds true
in part for courts, parties do not necessarily appear to
check whether or not EU law applies. However, there
are also national judgments in which the Court uses
the Charter in its reasoning in cases that do not dis-
play any link with EU law. In most of these cases, the
Charter was referred to in a rather superficial manner;
the court did not explicitly state whether or not the
Charter directly applies. In any event, the Charter did

not appear to make any difference to the outcome
of these cases.

The Charter was invoked, as were other international
documents, in, for instance, a Czech Republic case
concerning the violation of human dignity. A woman
who was chained to a toilet for four hours in a psychi-
atric hospital died, allegedly as a result of insufficient
supervision.” In other cases, the Charter functioned as
an “additional confirmation” of the rights guaranteed
by the European Convention of Human Rights (ECHR).?
In cases appearing to fall outside the scope of EU law,
the Charter often served to strengthen rights quaran-
teed by national constitutional law. In a judgment from
Portugal, for instance, Article 53 of the Constitution,
laying down the right to job security, is described as
central element in the constitutional architecture
whose “extreme importance [...] is [...] consolidated by
its condition as a principle of European public law, as
statedin [...] Article 30 of the EU Charter of Fundamental
Rights”.4 Sometimes national courts used the Charter
to interpret national law. In an Italian case concerning
gender balance in an executive body of a municipality,
the court referred to Charter Articles 21 and 23, con-
cluding that “a normative corpus exists and it should
become the tool for interpreting the domestic legal
order”s Another Italian court judgment, while recog-
nising that the Charter did not apply to the case at hand,
seemed to say that this would not necessarily limit its
interpretative value. The Italian court underlined that
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the Charter was an expression of common principles of
European legal systems and therefore had - as a source
of interpretation - a function within the national legal
system even outside the scope of EU law."

In contrast, however, other national courts have denied
the Charter’s interpretive function precisely because
they recognise the case as falling outside the scope
of EU law. In a judgment from Portugal, for instance,
the court recalls that the Charter applies to the
EU Member States only when they are implementing
EU law. Accordingly, the constitutional court found that
the interpretation of what is the right to a fair trial as
enshrined in the Portuguese Constitution is not “directly
bound up in the hermeneutical assessment emitted by
the Charter”. Rather, what should apply is an “autono-
mous interpretation, founded within the precinct of
internal constitutional rule-making, even”, the court
continues, “if it is unable to disregard the enlightening
function of other external sources about the contents
of the fundamental rights in question”.”

When the national courts examine whether or not
the facts of a case fall within the scope of EU law,
their approaches differ widely. In some judgments,
3 detailed assessment is provided. This assessment
sometimes includes reference to the case law of the
CJEU in general or to specific judgments. An Austrian
court,® for instance referred to the CJEU judgment in the
Akerberg-Fransson case® and a Danish court referred
to the CJEU judgment in the Marks & Spencer case.”
In some judgments, the national court even provides
a detailed assessment of the facts of the case against
the CJEU’s case law concerning the scope of law. Such
was the case when an Irish court referred to the CJEU
judgment in the Zambrano case and the subsequent
CJEU case law, and presented the respective principles
of EU law.?2 There are also examples where judgments
deal with the scope of EU law by referring to state-
ments in earlier national court judgments or opinions
from academic literature.

At the other end of the spectrum, there are national
judgments that do not even raise the question of the
Charter’s applicability and yet nevertheless provide
an interpretation of the Charter. In a Slovak Republic
case, for instance, a regional court invoked the Charter
without examining its scope and applicability and stated
that “Article 98” would oblige all EU Member States to
ensure a high level of consumer protection. What is
meant, instead, is obviously Article 38, not 98, and it
merely states that “Union policies [not Member States]
shall ensure a high level of consumer protection”.?

In general, it appears that national courts do not
consistently address in their judgments the question
of whether or not the Charter applies. While national
courts frequently quoted Article 510n the field of appli-
cation of the Charter, such a reference rarely led them to

decide how the situation at stake would qualify under
this provision.> Equally, few judgments provide an
interpretation of Article 51, even if they identify a wider
or a more restrictive reading of the Charter’s scope.
A judgment from Malta might serve as an example of
the latter type of reading. The Maltese court stated
that the Charter was “totally unrelated [to the facts
of the case] as the rights in the Charter only apply to
administrative acts of the European Institutions and
to the regulations, directives and decisions emerging
from the Treaties”.2

The standing of the Charter in the
national legal system

In many cases analysed, the Charter was used to
add (additional) legal heft to the interpretation of
a national law provision, including cases dealing with
national constitutional law. To give an example from
Spain, the Constitutional Court referred to its standing
case law when stating that treaties and international
agreements including EU law may constitute “valuable
interpretive criteria of the meaning and scope of the
rights and freedoms recognised by the Constitution”.
The court underlined that these “valuable interpretive
criteria” also includes the interpretation developed by
the organs established in those treaties and interna-
tional agreements.?” Such judgments reveal that the
Charter’s guiding function is not necessarily limited
to cases where EU law in general and the Charter
in particular apply.?

Less frequent were judgments using the Charter to
interpret EU secondary law, although there is an example
from France in the context of the Free Movement
Directive (2004/38/EC). There are also cases where the
Charter, secondary law and national law implementing
EU legislation are looked at from the perspective of
a triangular relationship, as a German judgment did. At
stake was the scope of Article 2 (2) of the Employment
Directive (2000/78/EC), which says that the directive
“shall be without prejudice to measures laid down by
national law which, in a democratic society, are neces-
sary for public security, for the maintenance of public
order and the prevention of criminal offences, for the
protection of health and for the protection of the rights
and freedoms of others.” The case concerned alleged
age discrimination in a regional provision, which required
house inspectors to be no older than 70. The national
court admitted that the provision did indeed compromise
Article 21 of the Charter, but it argued that this intrusion
was justified in accordance with Article 52 (1) of the
Charter. The justifications for interference under that
article are, the court said, “for the very same reasons”
as those justifying interferences with fundamental rights
under national constitutional law.?®

In the United Kingdom, the standing of the Charter in
the national legal system was addressed explicitly in
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some judgments and consequently picked up in the
political debate. In a case concerning an asylum seeker
who was returned to his country of origin, the claimant
arqued that the UK government interfered with his
rights under Article 7 of the European Charter, among
others, by causing private information to be disclosed to
his home country’s authorities. In the end, the claim was
dismissed. However, the judge referred to the judgment
of the CJEU in the case N. S. v. Secretary of State for the
Home Department° stressing that:

“The constitutional significance of this decision
can hardly be overstated. The Human Rights
Act 1998 incorporated into our domestic
law large parts, but by no means all, of the
European Convention on Human Rights.
Some parts were deliberately missed out by
Parliament. The Charter of Fundamental Rights
of the European Union contains, | believe, all
of those missing parts and a great deal more.
Notwithstanding the endeavours of our political
representatives at Lisbon it would seem that
the much wider Charter of Rights is now part
of our domestic law. Moreover, that much
wider Charter of Rights would remain part of
our domestic law even if the Human Rights
Act were repealed.”s"

In another judgment, a national court in the United
Kingdom took a more operational approach to the
standing of the Charter. The case concerned two appli-
cants: a cook at the Sudanese embassy and a member
of the domestic staff of the Libyan embassy. Both
had made claims arising out of their employment and
were met with pleas of state immunity. These pleas
were upheld by two separate employment tribunals
and both parties appealed. The claimants invoked
Article 47 of the Charter and arqued that the State
Immunity Act 1978 (SIA), which provides for state
immunity in UK law, should be disapplied to the extent
the claims fell within the material scope of EU law. The
employment appeal tribunal addressed the question
whether a direct application of the Charter implies that
national law contrary to the Charter must be disapplied
in a claim litigated between private individuals. The
Court stated that the claims relating to discrimina-
tion, harassment and breaches of the Working Time
Regulations were subject to Article 47 of the Charter,
but those for unfair dismissal and minimum wages
were not. The Court concluded that, whereas the
Human Rights Act “does not permit the disapplica-
tion of any statutory provision, [...] EU law requires it
where it concerns the material scope of EU law”; thus,
for the claims covered by EU law, certain provisions of
the SIA were “to be disapplied”3* The discussions that
were sparked by these judgments led the European
Scrutiny Committee in the House of Commons to pre-
pare a report on the application of the Charter in the
UK, which will be presented in 2014.

The sample of cases analysed here does not contain
cases where the standing of the Charter was addressed
in other Member States, but this should not lead to the
conclusion that national courts in other countries did
not address the Charter’s legal standing. A look back
to 2012 is instructive in this regard. The Constitutional
Court in Austria had referred to a principle of equiva-
lence and concluded that the rights of the Charter can
be invoked as constitutional rights and, within the
scope of the Charter, constitute a standard of review
in the proceedings of constitutional complaints, in par-
ticular pursuant to specific provisions of the Austrian
Constitution (Articles 139 and 149)33 In the same year,
the Constitutional Court of Romania said that Charter
provisions are applied when checking constitutionality,
basing this Charter role on the Romanian constitution’s
integration clause in Article 14834 In 2013, a national
courtin France stressed, in a case concerning the lack of
suspensive effect of an appeal against expulsion orders,
that the national judge does not have the power under
the Code of Administrative Justice to rule on the com-
patibility of such laws with the provisions of an inter-
national convention or reject their application under
the European Union law. However, the court added that
the situation is different where these legal dispositions
appear to be manifestly incompatible with European
Union law requirements, which was - according to the
national court - not the case3s In a case in Cyprus, the
parties referred in their argumentation to the Charter
as higher-ranking law. The court, however, limited itself
to establishing that Articles 20 and 21 of the Charter are
largely identical to the national constitution’s provisions
and “for that reason” there was no need to refer a ques-
tion of interpretation to the CJEU.3¢

The Charter and other non-national
legal sources

Even if the Charter within the EU system is the most
prominent legal source of fundamental rights, it is by
no means the only relevant document in the field.
The Charter text makes the link to the ECHR explicit.
Article 52 (3) of the Charter establishes that the
“meaning and the scope” of the rights in the Charter
are linked to the corresponding rights in the ECHR. This
parallelism is reflected in national case law. In nearly
two thirds of the 69 national judgments, reference was
made to the ECHR. Just as the data collection for 2012
revealed, there is a degree of parallelism in using the
ECHR and the Charter.

A few judgments explicitly mention the relationship
between the Charter and the ECHR by referring to
Article 52 (3) and underlining that the meaning and
the scope of the rights mentioned in both instruments
are the same. In Romania, a court identified Charter
Article 41 as a benchmark for the administrative con-
duct of EU Member States’ public authorities. Where the
state complies with this benchmark, protection ensured
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by Article 6 of the ECHR is guaranteed3” Conversely,
in 3 judgment from the Netherlands, the national
court, “not taking into consideration whether in this
case the law of the Union is implemented in the sense
of [Alrticle 51”7, checked the national norms against
Article 6 of the ECHR and concluded that national law
is not contrary to Article 6 of the ECHR and therefore,
given the similarity of the provisions in the ECHR and the
Charter, also not contrary to Article 47 of the Charter3?

Where national courts are confronted with differences
in wording between the Charter and the ECHR, European
Court of Human Rights (ECtHR) case law may play
a special role. For instance, unlike the ECHR’s wording,
the Charter establishes in Article 47 (2) that everyone
shall have “the possibility” of being advised, defended
and represented in judicial proceedings. Given ECtHR
case law establishing that a statutory obligation to be
represented by a lawyer before certain courts does
not infringe Article 6 of the ECHR, a national court in
Germany developed case law clarifying that such an
obligation is thus also in line with Article 47 of the
Charter3? In another judgment delivered by a German
court, EU secondary law was interpreted not through
CJEU case law but through that of the ECtHR. The judg-
ment concerned the Free Movement Directive and how
it relates to homosexual relationships. Since the ECtHR
subsumes questions of sexual self-determination and
of one’s sex life under the term ‘private life’ protected
by Article 8 (1) of the ECHR, the court saw no need for
a preliminary ruling by the CJEU. Against the background
of the EctHR’s case law, the national court had no doubts
on the classification of homosexuality and considered
the feature of “sexual orientation” to be an element
which forms identity as defined in Article 10 (1) (d) of
EU Directive 2004/83/EC.4°

Unlike the ECHR, Charter Article 53 also recognises
other international agreements to which the Union or
all the EU Member States are party. Where national
courts use the Charter in their reasoning, they some-
times refer in parallel to other international documents.
Such parallel references are not as frequent as parallel
references to the ECHR. Most prominently featured
is the UN Convention on the Rights of the Child, to
which six judgments referred. Judgments also made
three references to the Universal Declaration of Human
Rights; two references to the International Covenant on
Economic, Social and Cultural Rights; two references to
the International Covenant on Civil and Political Rights;
two references to the European Social Charter; and one
reference to the Convention on the Elimination of All
Forms of Racial Discrimination.

National courts and the Court of Justice
of the European Union

In 41 of the 70 judgments analysed, the CJEU was not
mentioned at all. However, 13 judgments referred to the

court in general terms and 17 also referred to specific
CJEU judgments. National courts might also refer to CJEU
case law more generally, as a judgment from Poland
shows. In this example, the national court denied
a violation of Article 47 of the Charter, “as neither this
provision nor the Court of Justice of the European Union
provide such procedural requirements”.+ Other judg-
ments gave concrete and detailed reference to CJEU
judgments, at times setting them into the perspective
of national law. In a ruling from Slovakia, for instance,
the national Constitutional Court’s conclusions are set
in relation to the CJEU’s conclusions.

Figure 0.7 References to the (JEU in
the context of the Charter in
national judgments (analysed)

B Judgments containing general
references to the CJEU

B Judgments containing references
to specific case law of the CJEU

Judgments not referring at all to the CJEU
in the context of the Charter

Source: FRA, 2014

The CJEU's jurisprudence was used to provide guidance
in the interpretation of national constitutional law out-
side the scope of EU law, for example in a judgment
from Spain. In a case concerning the civil legislation
that regulates the order of surnames in Spain and civil
registration of names, the national court used the CJEU
judgment in C-208/09, the Sayn-Wittgenstein case, to
stress that the name of a person is an element of his
or her identity and privacy, whose protection is guar-
anteed by Article 7 of the Charter.4

Some preliminary references were sparked by a doubt
concerning the interpretation of a Charter right, without
it necessarily translating into questions explicitly men-
tioning the Charter. In some cases, national courts do
not share a party’s view that the Charter right in ques-
tion was not clear in a given context. For instance, in
an Austrian judgment, the court saw no need to ask
for clarification on the (non-)applicability of Article 47
in the context of national electricity legislation.44 In
a case from Lithuania, the Supreme Court decided to
stay the proceedings and refer to the CJEU question
in the context of Article 47 of the Charter and the
applicability of consumer protection rules. The case
concerned a contract concluded between a practising
lawyer and a natural person; it was unclear if this
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contract should be viewed as concluded between
a customer and a business service provider, which
would make consumer protection rules applicable. In
an Estonian case concerning Article 47 of the Charter,
the question arose whether a circuit court was entitled
to suspend the procedure and refer the case to the
CJEU for a preliminary ruling.4s The case concerned an
Estonian-Latvian Territorial Cooperation Programme
implemented under the EU’s cohesion policy. The deci-
sions of the programme’s monitoring committee could
not be appealed against, raising the question of their
conformity with the Charter, especially with Article 47.

The Netherlands made a preliminary reference to the
Court of Justice in the context of the Charter right to
good administration (Article 41).4¢ The national court
sought guidance from the CJEU on how to read the “right
of defence” in the administrative context. The Dutch
court acknowledges CJEU case law, recognising that this
rightis now also laid down in Article 41 of the Charter. It
notes, however, that CJEU case law shows that the right
is not absolute and that the Charter, “according to its
wording, is only addressed to institutions, bodies, offices
and agencies of the Union”. A judgment delivered in
Portugalillustrates a case in which the court discussed
in detail whether or not to refer it to the CJEU.47 In a case
concerning a legal amendment to lower the pension
rights of former communist security officials, a regional
Court in Poland requested the CJEU for a preliminary
ruling whether the amendment was not infringing with
Charter Articles 1 (human dignity), 17 (right to property),
20 (equality before the law), 21 (non-discrimination)
and 47 (right to an effective remedy and to a fair trial).
For this case, Protocol No. 30 on the applicability of the
Charter is of relevance. 43

How non-judicial bodies at
national level use the Charter

Fundamental rights generally, and the Charter
specifically, should be embedded within the work of all
entities that provide and support access to justice at all
levels of government. Courts alone do not carry out this
function. A range of bodies with a human rights remit,
some of which are considered non-judicial in that they
do not adjudicate cases, also play a crucial role. Some
of these bodies are called quasi-judicial; they adjudicate
cases but are not courts of law. EU Member States have
a wide range of such bodies, whose powers, goals and
operations vary greatly.

To explore the extent to which these bodies make
use of the Charter and related EU fundamental rights
law, the European Commission (DG Justice, C1) started
in 2013 to collect information from NHRIs accred-
ited under the Paris Principles, equality bodies and
ombudsperson institutions as well as specific ombud-
sperson institutions for children. The information was

collected through the respective European networks
of these four types of bodies, and FRA was asked to
provide an analysis.

The categorisation into the four types of bodies
mentioned is not clear cut: an NHRI can at the same time
serve as an equality body and also as an ombudsperson
institution, and any of these bodies could also have
an explicit mandate regarding children, thus forming
part of the European network for such bodies. In addi-
tion, a designated equality body is a requirement for
all Member States under EU law,4° whereas no such
legal requirement exists for the other bodies. Basically,
each Member State could have an entity in each of the
four categories, but, commonly, Member States do
not have all types. Some states have more than one
of a particular type of body; the United Kingdom, for
example, has separate NHRIs for Scotland and Northern
Ireland, as well as one for England and Wales (for more

» details on NHRIs, see Chapter 8 on access to justice
» and judicial cooperation and Chapter 10 on EU Member

States and international obligations). A short question-
naire containing six broad questions was sent to the
relevant bodies in all EU Member States. The questions
concerned the role of the Charter in:

training

awareness raising

. processing complaints

. advising government

. litigating cases before courts
. mediation.

OV A WN A

Each of the six areas contained subquestions to quantify
the responses, such as how many persons had under-
gone training on the Charter or how many cases had
related to the Charter. Not all the questions would be
applicable to all bodies; some provide training, others
advise governments and yet others process complaints
or litigate on behalf of complainants.

The time frame about which answers should be
provided was between the entry into force of the
Charter, in December 2009, and the questionnaire’s
cut-off date, 31 October 2013. The last two areas, litiga-
tion and mediation, were an exception: answers about
them were to refer solely to 2013.

All told, there are approximately 100 bodies of
the four types across the 28 EU Member States. In
total, there were 43 responses to the questionnaire.
Bodies across all four types responded from 25 of
the 28 EU Member States. Among the respondents
were five specialised in children and five regional
Ombudsperson institutions (from Italy and Spain). The
European Ombudsman also responded.

Of the six questions, some received more concrete
responses, largely because of the nature of the issues
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they cover being more or less precise. Awareness
raising, in particular, tends to be done through general
campaigns on, say, equality. A particular role for the
Charter, or relevant EU legislation which the question-
naire also addressed, cannot usually be distinguished.
Training has a similar nature in that it tends to cover
issues and principles, drawing on the most relevant
sources which may include UN, Council of Europe and
EU law. But again, specific references to EU fundamental
rights standards might not be needed for training, so it
is difficult to pinpoint the role these standards play in
training. Still, it is clear from the responses, in particular
from the equality bodies, that the transposed EU law on
equality is very influential.

Processing complaints and advice is more easily
associated with EU fundamental rights. The same applies
to litigation where the bodies in question have judicial
functions or can support or bring cases before courts.
Finally, the sixth area, mediation, is difficult to associate
with any legal standards, given that legal arguments
are probably not at the core of such a process. The brief
overview of the responses below consequently focuses
on those provided to Questions 3, 4 and 5.

Comparability is essential for detailed analysis. The
diversity of the organisations that responded to ques-
tions that were intentionally brief and straightforward
did not allow for a strong comparative framework. For
this reason, the number of bodies responding positively
or negatively should be read as a general indication
rather than as a detailed review.

Training and awareness raising

About half of the bodies (22 of the 43 that responded)
provided training related to the Charter and or EU leg-
islation. The scope of the training varied from general
staff-only training to outreach including thousands of
participants. Twenty-one bodies said they provided no
training, with six explaining that training was outside
their mandate. A few said they limited their training
focus to the ECHR or, for bodies active in this area, to
the UN Convention on the Rights of the Child.

More concrete examples of engagement with EU
fundamental rights instruments include the Romanian
Institute of Human Rights. It organises a week-long
summer course every year, to which a Charter module
was added after the entry into force of the Lisbon Treaty
in 2009. Practitioners and academics participate, some
30 per year.

The Parliamentary Ombudsman in Sweden organised
internal training for some 50 persons covering the
Charter in greater detail. The Public Defender of Rights
in Slovakia said it covers the Charter right to good
administration (Article 41) in all staff training.

Slightly fewer than half (18) of the bodies provided
awareness raising on EU fundamental rights. About
half (22) responded negatively, with five stating that it
was not within their mandate. A few others said they
focused on the ECHR and the UN Convention on the
Rights of the Child. The Mediator in Luxembourg said it
planned a campaign on Article 41 of the Charter.

Processing complaints

Of the 43 bodies which responded, 26 processed
complaints using EU fundamental rights. Seventeen
answered no. Of these, 12 responded that they had not
yet received any complaints related to EU fundamental
rights. Two said that they were not mandated to deal
with complaints or cases.

Complaints that refer to EU fundamental rights appear
to be limited. The European Ombudsman replied that
some 13 % of cases referred explicitly to the Charter.
The Parliamentary Ombudsman in Sweden estimates
that only applicants include such references in a mere
1 %-3 % of complaints. It could not identify any case
where the Charter would have had a clear and trace-
able impact on the outcome. The Defender of Rights in
France estimated the equivalent number to be a frac-
tion of 1 %. The Ombudsman in Greece concluded
that in some 2 %-3 % of cases the complainant would
invoke the Charter. The Advocate of the Principle of
Equality, the equality body in Slovenia, reported that
15 % of complaints made reference to EU fundamental
rights, but that in the majority of these cases the EU
element was provided by the Advocate of the Principle
of Equality, not the complainant.

As for the Charter’s influence on substantive issues, the
European Ombudsman stressed public administration
and the related relevance of Charter Article 41, as did the
Parliamentary Ombudsman in Finland. The Ombudsman
in Greece, the equality body, referred to discrimina-
tion against Roma. Other equality bodies, including the
National Centre for Human Rights in Slovakia and the
Centre for Equal Opportunities and Opposition to Racism
in Belgium, also noted that the equality title of the
Charter was influential. The Parliamentary Ombudsman
in Finland also mentioned cases concerning freedom of
movement, access to healthcare and discrimination on
the basis of religion.

Advising government

Around half (21) of the bodies that replied to the survey
provide advice to governments on the basis of the
Charter or related EU legislation. Of those responding,
17 answers were negative, with 10 of the bodies not
having a mandate to provide such advice. Of those
lacking a mandate on the Charter, four reported that
they were authorised to advise on the basis of other
instruments, such as the constitution or international
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treaties. The National Commission for the Promotion of
Equality in Malta reported that it had used EU secondary
legislation on discrimination to provide advice. Although
the Charter is a relative newcomer among human rights
instruments and many bodies do not have mandates
explicitly referencing the Charter, the act establishing
the Danish Institute for Human Rights contains an
explicit reference to the Charter as part of the basis on
which the body should operate.s® The Human Rights
Defender in Poland has advised the government on
the basis of the Charter in relation to age discrimina-
tion, gender equality, rights of persons with disabilities
and data protection.

Litigating cases before courts
and mediation

Litigation before courts based on EU fundamental rights
law was used by just over a quarter (12) of the bodies
responding. This also reflects the limited mandate of
many of the bodies. In fact, out of 30 responses saying
that the body did not litigate, 18 said that their mandate
prevented them from bringing cases before a court.
Another four of those 30 responses said they had not
dealt with any cases related to EU fundamental rights
law. One of the 43 responses was not clear on whether
or not litigation was possible.

Four of the bodies provided explicit examples of how
the Charter had related to their litigation work. The
Public Defender of Rights in the Czech Republic assisted
a court case that concerned discrimination. The Human
Rights Defender in Poland has motioned the constitu-
tional court, supported by the Charter in relation to the
freedom of assembly, rights of persons with disabilities
and data protection. The Commissioner for Fundamental
Rights in Hungary has sought the Charter’s support
when bringing cases to the constitutional court con-
cerning data protection, right to an effective remedy
and to a fair trial, freedom of information, the right
to property and the right to social security. The Public
Defender in Spain reported that claimants use Article 41
of the Charter to argue that bodies within the public
administration should justify their decisions.

Five of the bodies referred to mediation in the context
of EU fundamental rights. Thirty-five responded nega-
tively. Of these, 12 responded that the reason was a lack
of mandate for it. Six of the 35 stated that it would be
possible to rely on EU fundamental rights if there were
a case appropriate for mediation.

Conclusion

Itis in the fields of asylum and immigration that national
courts most often refer to the Charter of Fundamental
Rights of the European Union. More than one in five
of the cases analysed deal with these policies (21 %).
The Charter right that national courts most commonly
refer to is the right to an effective remedy and a fair
trial (Article 47). Together with the right to good admin-
istration (Article 41), these rights formed a quarter of
all the references to the Charter in the 2013 judgments
analysed. This reflects the situation before the CJEU,
which invokes Articles 41 and 47 in half of all the cases
in which it refers to the Charter.

Of all the cases in which national courts referred to the
Charter, 22 % were devoted to the Charter’s horizontal
provisions, encompassing its scope (Article 51) and
interpretation (Article 52). Despite these provisions’
prominence before national courts, their judgments
rarely analyse the Charter’s reach in detail. The Charter
is often rather superficially referred to as a means of
interpretation, without the question of whether or not
the Charter applies being addressed.

Occasionally, national courts also refer to the Charter
in their reasoning in cases that clearly fall outside the
scope of EU law. As an expression of the values on
which the Union is built and to which all Member States
adhere, the Charter thus reverberates beyond EU law.

National courts tend to cite in parallel the Charter, which
is the EU human rights bill, and the ECHR, the Council
of Europe’s human rights treaty. In nearly two thirds of
the judgments analysed, the courts paired references
to the Charter and the ECHR.

The Charter is also used and referred to before
bodies with a human rights remit, including NHRIs,
Ombudsperson institutions and equality bodies.
However, given the diversity of these institutions, the
role of the Charter is more mixed and less pronounced
than before national courts. Just like the national courts,
the bodies with a human rights remit often refer both to
the Charter and to human rights treaties, although the
latter see more use than the former. Many of the bodies
are specialised equality bodies, which tend to draw
on the Charter’s equality title. However, other rights,
including to data protection and to good administration,
are also highlighted before such bodies. Nevertheless,
there remains potential for much greater use of the
Charter before bodies with a human rights remit.
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